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STATEMENT OF JURISDICTION 

 

The People concur with the Appellant’s Statement of Jurisdiction. 

(Appellant’s Brief, p. 5). 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 
1. Whether the Superior Court properly denied Appellant’s Motion to 

Suppress the guns and ammunition. 

 

2. Whether the Superior Court properly denied Appellant’s Motion to 

Suppress his confession. 

 

3. Whether viewing the evidence in a light most favorable to the People 

any reasonable jury could have found the Appellant guilty beyond a 

reasonable doubt.  

 

4. Whether Appellant waived the speedy trial issue on appeal. 

 
STATEMENT OF RELATED CASES OR PROCEEDINGS 

 

Pursuant to V.I. R. App. P. Rule 22(a)(3)(i), this matter has not been 

before this Court. Further, the People are unaware of any related cases. 

STATEMENT OF CASE AND FACTS 

 
A. Introduction 

 

 On December 19, 2015, Virgin Islands police officers and officers from 

the Marshal Division of the Virgin Islands Superior Court commenced a joint 

operation called “Operation Curfew.” JA189, JA194-95, JA530-531. The 

purpose of this operation was to assist the marshals in conducting checks of 

individuals on release by the court in pending criminal matters, which 
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included individuals under house arrest and curfew. (Id.) Operation Curfew 

was memorialized by an official memorandum. The operation was under the 

supervision of the marshal division which contained a defined list of 

locations and an articulated government purpose— decreasing crime during 

the Carnival and Christmas season. JA558. 

 During a check of Heath’s residence at 176 Hannah’s Rest, 

Frederiksted, St. Croix, five firearms and ammunition were discovered and 

seized. Consequently, the VIPD arrested Heath on gun charges. While the 

police transported Heath from police headquarters to the Bureau of 

Corrections, he spontaneously confessed to the ownership of the guns and 

ammunition because he was concerned that his sister, who had been visiting 

for the holidays with her three minor children from the mainland, would 

become enmeshed in the investigation. JA663-6645 He subsequently 

memorialized his confession in writing. (Id.) 

B. Motion to Suppress 

 

 On November 22, 2016, Heath filed a motion to suppress the guns and 

confession. JA74-84. On June 9, 2017, Heath filed a Revised Memorandum 

of Law in Support of his Motion to Suppress. JA85-92. 

 On June 17, 2017, the Court held a Suppression Hearing. JA518-783 

Superior Court Marshal Christopher Richardson testified that on December 
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19, 2015, he and the rest of the task force went to 176 Hannah’s Rest to check 

on Heath who was on house arrest. JA527. Richardson knocked on the front 

door but no one answered. JA528. Lieutenant Matthews sent Officer Mellissa 

Jacobs-Fraser (“Fraser”) around to the back of the house. (Id.) Before the 

front door opened Marshal Richardson heard Officer Fraser say that she saw 

movement and a light at the back of the house. (Id.) Winston Berkley 

(“Berkley”), Heath’s uncle, opened the door after 3-5 minutes. JA528-529, 

JA558. Berkley called out for Heath, and Heath subsequently came to the 

door. JA529. Marshal Richardson heard an officer call out from the back of 

the house that they had discovered marijuana. At that point, the VIPD took 

charge of the scene. JA531. Marshal Richardson testified that when he tried 

to ascertain who owned the property, Berkley represented to him that he and 

his sister owned the house. JA533. Marshal Richardson further testified that 

Heath’s sister and her three minor children were present in the home. JA561 

 Then Officer Fraser testified that when she went around to the back of 

the house, she noticed lights on in the house and marijuana plants growing 

in the yard under lights. JA583-584. Next, Detective Darryl Walcott testified. 

Detective Walcott and Detective Kye Joseph arrived shortly after the other 

members of the task force at 176 Hannah’s Rest. JA600. When they arrived, 

another officer advised Detective Walcott that marijuana was found at the 
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house. (Id.) Detective Joseph explained the consent to search form to 

Berkley. JA601 Berkley then signed the consent to search form. (Id.) After 

Berkley gave consent to search, several officers entered the home. JA603. 

Detective Walcott stood at the front of the house with Heath and Marshal 

Richardson. (Id.) 

 Detective Walcott asked Heath which bedroom was his. JA603. Heath 

pointed to a room that Detective Walcott subsequently searched after Heath 

granted permission by stating “go ahead and search.” (Id.) Detective Walcott 

did not find anything of evidentiary value in that room. JA604. The room 

contained female clothing. (Id.) Nothing in the room indicated that a male 

occupied it. (Id.) After Walcott searched the first room, he returned to the 

hallway and noticed a strong scent of marijuana emanating from the room 

across the hall from the first room. JA605. Walcott also saw marijuana in 

plain view on a table in the room across the hall. JA605. Detective Walcott 

then asked Heath, whom the room belonged to and Heath said that he did 

not know. JA606. But Heath admitted that the marijuana was his to smoke. 

(Id.) Detective Walcott then searched that room. When he lifted the mattress, 

he found three firearms.1 (Id.) Detective Walcott also found a plastic bag 

 
1 Photographs of the firearms, People’s Exhibits 5-8 were admitted into evidence. JA606-612 
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containing live rounds in a closet in that room. JA6122 Detective Walcott 

then searched a third room that was accessible from the hallway. JA615. 

Detective Walcott testified that the room appeared to be unoccupied and 

used for storage. JA616 When Detective Walcott looked under the mattress 

in that bedroom, he found an assault rifle, a shotgun, and a bulletproof vest. 

(Id.)3 

 Detective Kye Joseph testified next. Joseph testified that when he and 

Detective Walcott arrived, Lieutenant Matthews briefed them on the 

situation and informed them that several marijuana plants had been found. 

JA646 Detective Joseph was present when a discussion was had about the 

ownership of the house. Berkley identified himself as the third-party 

custodian for Heath. JA651. Detective Joseph further testified that when 

Berkley said he was Heath’s third-party custodian, he believed him because 

he was older, he is Heath’s uncle, and they were the only adult residents of 

the house; Heath’s sister, who was also there with three minor children, was 

visiting. JA653 Joseph retrieved a consent to search form from his car and 

explained it to Berkley. JA654 Berkley indicated that he understood the form 

and signed. (Id.) 

 
2 A photograph of the ammunition was admitted into evidence as People’s Exhibit 9, and the bag of 
ammunition was admitted as People’s Exhibit 10. JA612-614 
3 Photographs of the assault rifle, shotgun and bulletproof vest were admitted into evidence as People’s 
Exhibits 12-14. JA618-620 
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 After the contraband was collected, Heath was placed under arrest. 

JA660. Detectives Joseph and Braithwaite transported Heath to the police 

station. (Id.) Detective Joseph advised Heath of his Miranda rights4 first at 

176 Hanna’s Rest before he was transported, and he read the Miranda rights 

form to Heath at the police station. JA660-661. Heath declined to talk to 

Detective Joseph at the police station and refused to sign the advice of rights 

form. JA665. From the police station, Detective Joseph and Detective 

Francis Moses transported Heath to the Bureau of Corrections, and, on the 

way, Heath spontaneously asked about his sister. JA663-665. 

 Heath asked Detective Joseph about his sister being involved in the 

investigation. JA666. Detective Joseph told Heath that he was going to go 

back to the house and interview her. (Id.) Heath then stated that he did not 

want his sister involved and that the things found in the house belonged to 

him and Berkley. JA666-667. Detective Joseph asked Heath if he wanted a 

piece of paper to write his statement down and Heath replied yes. JA667. So, 

Detective Joseph provided Heath with a piece of paper and Heath wrote his 

statement down. (Id.) Detective Moses witnessed the statement. (Id.) 

 After the People rested, Heath called Jocelyn Hodge as a witness. Ms. 

Hodge is Heath’s mother and she testified that David Hodge owns 176 

 
4 Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966). 
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Hannah’s Rest. JA707. She also testified that Winston Berkley is her brother. 

(Id.) She further testified that David Hodge was Heath’s third-party 

custodian, but that he had been living off-island in 2015. JA707-709. Ms. 

Hodge was also off-island on December 15, 2019. JA709. On cross-

examination, Ms. Hodge admitted that he had been living off-island for 10 

years before 2016, and during that time Winston Berkley lived at the house. 

JA716, JA719. Ms. Hodge admitted that she maintained a bedroom in the 

house that only she occupied. JA717. 

 In colloquy, the Court noted that even if the police only had oral 

consent from Berkley, they could search the home. JA750. A point that 

Berkley’s defense counsel conceded. (Id.) The Court also took judicial notice 

of Heath’s pretrial release conditions regarding the 2014 case that placed him 

on house arrest because that case was also assigned to that judge. JA754. The 

magistrate in that case released Heath to David Hodge at 176 Hannah’s Rest. 

(Id.) The Court noted that it conducted a revocation hearing in the 2014 case, 

and that Ms. Hodge testified in that hearing, and that Ms. Hodge did not 

dispute the information that the Assistant Attorney General questioned her 

about. (Id.) Ms. Hodge’s testimony in the suppression hearing was consistent 

with her testimony in the revocation hearing. (Id.)  
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The Court further noted that when Heath made the spontaneous 

statement to Detective Joseph he was not being interrogated and that 

Detective Joseph’s response to Heath was not designed to elicit an 

incriminating response. JA761-762. Detective Joseph did not give any 

indication that he would arrest her, only that the police would investigate. 

JA764. On May 22, 2019, the Court issued a Memorandum Opinion denying 

Heaths Motion to Suppress and Motion to Dismiss based upon Sixth 

Amendment speedy trial grounds.5 JA45-71. 

C. Trial 

 

On August 20, 2019, the People charged Heath in an eleven-count 

Amended Information with:  

(1) Unauthorized Possession of a Firearm (a Ruger 357 

Magnum Revolver) in violation of 14 V.I.C. § 2253(a) (Count 

One);  

(2) Unauthorized Possession of a Firearm (an SWD .380 

semi-automatic pistol Model M12) in violation of 14 V.I.C. § 

2253(a)(Count Two);  

 
5 On March 5, 2019, Heath filed a Motion to Dismiss based upon Sixth Amendment speedy trial grounds. 
JA36-42 
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(3) Unauthorized Possession of a Firearm (a Phoenix arms 

25 Caliber semi-automatic pistol Model HP25A) in violation of 

14 V.I.C. § 2253(a) (Count Three);  

(4) Unauthorized Possession of a Firearm (a Norinco 

Sporter 7.62x39 semi-automatic rifle, Model MAK-90) in 

violation of 14 V.I.C. § 2253(a) (Count Four);  

(5) Unauthorized Possession of a Firearm (a Mossberg 

12GA semi-automatic shotgun, Model 590) in violation of 14 

V.I.C. § 2253(a) (Count Five);  

(6) Unauthorized Possession of Ammunition (one (1) 

Winchester 38 SPL +P cartridge loaded with silvertip hollow 

point bullets and/or two (2) Top Brass 357 Magnum cartridge 

loaded with lead flat nose bullet, and/or two (2) CBD 357 

Magnum cartridge loaded with semi-jacketed hollow point 

bullet), in violation of 14 V.I.C. § 2256(a)(Count Six);  

(7) Unauthorized Possession of Ammunition (one (1) 

Winchester-USA .380 Auto cartridge loaded with Hydra Shock 

bullet, and/or ten (10) PMC .380 cartridge loaded with full metal 

jacketed round nose bullet and/or fourteen (14) WEN .380 
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Automatic cartridge loaded with full metal jacket round nose 

bullet), in violation of 14 V.I.C. § 2256(a)(Count Seven);  

(8) Unauthorized Possession of Ammunition (seven (7) 

CCI .25 Auto cartridges loaded with full metal jacketed round 

nose bullet, and/or thirty-six (36) .25 Automatic cartridge loaded 

with full metal jacketed round nose bullet, and/or thirty-one (31) 

REM .22 LR cartridge loaded with lead round nose bullet), in 

violation of 14 V.I.C. § 2256(a)(Count Eight); 

(9) Unauthorized Possession of Ammunition (one (1) 

Winchester-USA 7.62x39 cartridge loaded with full metal 

jacketed bullet and/or four (4) VYMPEL (Russian) 7.62x38 

cartridge loaded with full metal jacketed bullet, and/or six (6) 

Tulammo (Russian) 7.62x39 cartridge loaded with full metal 

jacketed bullet), in violation of 14 V.I.C. § 2256(a)(Count Nine); 

(10) Unauthorized Possession of Ammunition (two (2) 

Winchester-USA 12 GA shotgun cartridges loaded with 00 buck 

pellets and/or six (6) Winchester-USA 12 GA shotgun cartridges 

loaded with unknown pellets), in violation of 14 V.I.C. § 

2256(a)(Count Ten); and 
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(11) Failure to Report Firearms Obtained Outside or 

Brought into the Virgin Islands, in violation of 23 V.I.C. § 470(a). 

JA124-127. 

 On August 19, 2019, trial by jury began and it concluded on August 21, 

2019. Officer Fraser’s and Marshal Richardson’s testimony was consistent 

with their suppression hearing testimony. JA189, JA194-95, JA197, JA201.  

Officer Walcott’s testimony case consistent with his suppression hearing 

testimony. JA 214-215, JA221, JA239, JA244. But he stated additionally, that 

when he searched the room with the marijuana, he also found a court 

document with Heath’s name on it. JA242  Further, that when he first placed 

Heath under arrest he was shirtless. JA257 Officer Walcott agreed to allow 

Heath to get a shirt. (Id.)  Heath obtained his shirt from the second room 

that contained the three firearms and the marijuana. (Id.) On cross-

examination, Officer Walcott testified that when he searched the room that 

Heath said was his own, he only found women’s clothes. JA265 

 VIPD Officer Julisha Lanisquot was the next witness to testify. Officer 

Lanisquot was a crime scene technician in 2015. JA275-276. Officer 

Lanisquot responded to 176 Hannah’s Rest and collected the weapons, 

ammunition, and marijuana as evidence. JA277 Through her testimony, the 

People established a chain of custody for the evidence. JA278-301. 
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 VIPD Officer Reynold DeSouza testified next. Officer DeSouza a 

firearms tool mark examiner. JA312 Officer DeSouza testified that the 

firearms recovered at the scene were not manufactured in the Virgin Islands. 

JA321, JA328-330, JA332. Officer DeSouza also test-fired all of the firearms 

and found them all to be operable. JA328-330, JA332. Officer DeSouza also 

examined all of the cartridges and found them to be operable ammunition. 

(Id.) 

 VIPD Officer Elsworth Jones was next to testify. Officer Jones is the 

VIPD firearms custodian of records. JA332-336. Officer Jones testified that 

Heath does not possess a firearms license. (Id.)  Officer Jones further 

testified that the .380 pistol, Model 12 .25 automatic pistol, and Norinco rifle 

would not have been registerable in the Virgin Islands. JA340-341. 

 Defendant Winston Berkley testified on behalf of the People. The Court 

noted on the record that Berkley was represented by counsel, his case had 

been severed, and that the charges against him were still pending. JA345. 

The Court instructed the jury that Mr. Berkley, was about to testify, that he 

still had criminal charges pending against him, and that he had a right to 

consult his attorney. JA347-349. Berkley testified that on December 19, 

2015, he was living at 176 Hannah’s Rest with Heath. JA350-351. He and 

Heath had been living there since 2009. (Id.) Further, none of Heath’s 
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siblings ever lived at that address. (Id.) On December 19, 2015, Heath’s sister 

and her three children were just visiting. JA352. At approximately, 10 p.m. 

that night, the police knocked on the door looking for Heath. (Id.)   

 Berkley further testified that he told the police that the marijuana that 

was growing outside was his own and that he was growing it for his use. 

JA352. But Berkley denied ever owning any firearm. JA358 Berkley was 

shown a photograph of the five firearms recovered from 176 Hannah’s Rest 

and was asked if he had ever seen them before. JA358-359 Berkley testified 

that he had seen the firearms once before laying on the steps of the house. 

(Id.) Berkley further testified that 10-15 minutes after he first saw them on 

the steps, they were gone. (Id.)  Only he and Heath lived at the house at the 

time. (Id.) 

 Detective Moses Francis was the next person to testify. Detective 

Moses assisted with the transporting and booking of Heath. JA398-399. 

Detective Moses testified that while he and Detective Joseph were 

transporting Heath to the BOC, Heath asked Detective Joseph if his sister 

would be involved in the investigation, and Detective Joseph replied that she 

would be involved as it pertained to the firearms. JA399. Heath then said 

that he did not want his sister involved. (Id.) Heath then said that everything 

in the house belonged to his uncle and himself. JA400. Detective Joseph then 
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asked Heath to put his statement in writing and Heath complied. (Id.) 

Detective Moses read Heath’s written statement into evidence: 

I, Quanza Heath reside at 176 Hannah’s Rest, state 
that Keisha Heath has nothing to do with the 
paraphernalia and what things found [sic]. I Quanza 
Heath and Winston Berkley would be the owner of 
the property. 
 

JA402. 
 
 After Detective Moses testified, the People rested, and Heath made a 

Rule 29 Motion. JA405-407. The Court noted that looking at the evidence in 

a light most favorable to the prosecution, Officer Walcott testified that when 

he conducted the search he yelled “gun” upon the discovery of the firearms. 

JA412. Therefore, Heath was aware that guns were found in the house. (Id.) 

Subsequently, when Heath wanted to put a shirt on, he went into the 

bedroom where the guns were located to retrieve his shirt. The shirt was in a 

dresser drawer in that room. (Id.) The Court reasoned that the jury could 

infer that that was Heath’s bedroom and that the guns were in his proximity 

and control. JA413. And, coupled with Berkley’s statement that he saw those 

guns previously, on the front porch when he came home from work, there 

existed sufficient evidence for any jury to find that Heath constructively 

possessed the firearms. (Id.) Defense counsel even came to agree that 

sufficient evidence existed regarding the firearms and ammunition, to form 
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a prima facie case of constructive possession. JA414, JA416. The Court 

denied Heath’s Rule 29 Motion. JA419. 

 As part of its jury instruction, the Court advised the jury about the 

cooperation agreement between Berkley and the People and the weight it was 

to give his testimony as a result. JA480. Subsequently, the jury reached a 

unanimous verdict of guilty on all 11 counts. JA510-513. 

D. Post-Trial 

 

 On December 12, 2019, the parties appeared for Sentencing and 

arguments on the Appellant’s Renewed Motion for Judgment of Acquittal 

(“Renewed Motion”). The Court denied the Appellant’s Renewed Motion. 

JA18-19. On January 9, 2020, the Court entered a Judgment and 

Commitment, sentencing Appellant to a period of incarceration of five years 

on each conviction for Counts 1-5, with a $15,000 fine for each count. JA21-

23. The Court sentenced Appellant to a period of incarceration of seven years 

on each conviction for Counts 6-10, with a $10,000 fine for each of those 

counts. (Id.) Counts 1-5 to run concurrently with each other and Count 6 and 

Counts 6-10 to run concurrently with each other and Count 1. (Id.) Count 11 

to run concurrently with all other counts. (Id.) On January 30, 2020, 

Appellant filed a timely Notice of Appeal. JA16-17. 
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STANDARD OF REVIEW 

 

This Court’s standard of review in examining the Superior Court’s 

application of the law is plenary, while it reviews the Superior Court’s 

findings of fact only for clear error. See, Bryan v. Gov't of the V.I., 56 V.I. 

451, 456 (V.I. 2012).  

This Court’s standard for reviewing the Superior Court's denial of a 

motion for judgment of acquittal based on the sufficiency of the evidence is 

to apply a particularly deferential standard of review. Following a criminal 

conviction, the Court reviews de novo whether there was substantial 

evidence which, viewed along with all reasonable inferences which may be 

drawn therefrom in the light most favorable to the People, would permit a 

rational trier of fact to find the essential elements of the crime beyond a 

reasonable doubt. Stevens v. People of the Virgin Islands, 52 V.I. 294, 304 

(V.I. 2009). 

In reaching that issue, this Court is not permitted to weigh the evidence 

or second-guess the jury's credibility determinations. See Alexander v. 

People of the V.I., 60 V.I. 486, 510 (V.I. 2014); Williams v. People, 56 V.I. 

821, 835-36 (V.I. 2012). Rather, the appellant bears a heavy burden to 

establish the insufficiency of the evidence, and reversal of a conviction is 

warranted only “when the record contains no evidence, regardless of how it 
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is weighed, from which a jury could find guilt beyond a reasonable doubt.” 

United States v. Casper, 956 F.2d 416, 421 (3d Cir. 1992). “A motion for a 

new trial challenging a conviction based on the weight of the evidence 

permits a court to grant a new trial in the interest of justice, however, ‘such 

motions are not favored and should be ‘granted sparingly and only in 

exceptional cases.’ ” Stevens, 52 V.I. at 304-05 (quoting United States v. 

Silveus, 542 F.3d 993, 1005, 50 V.I. 1101 (3d Cir. 2008)). 

When a criminal defendant fails to object to a Superior Court decision 

or order, this Court ordinarily only reviews for plain error, provided that the 

challenge has been forfeited rather than waived. Francis v. People of the V.I., 

57 V.I. 201, 209-10 (V.I. 2012). For this Court to reverse the Superior Court 

under the plain error standard of review, “there must be (1) ‘error,’ (2) that 

is ‘plain,’ and (3) that ‘affect[s] substantial rights.’” Francis, 52 V.I. at 390 

(quoting Johnson v. United States, 520 U.S. 461, 466-67, 117 S. Ct. 1544, 137 

L. Ed. 2d 718 (1997)). However, even “[i]f all three conditions are met,” this 

Court may reverse the Superior Court “only if (4) the error seriously affect[s] 

the fairness, integrity, or public reputation of judicial proceedings.” Id. at 

390-91. 
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SUMMARY OF THE ARGUMENT 

 

The Superior Court properly denied Heath’s motion to suppress 

because the seizure of the contraband was lawful, and the police did not 

violate Heath’s right to counsel under the Fifth and Sixth Amendment. The 

officers’ presence at Heath’s home on December 19, 2015, was lawful under 

the knock-and-talk doctrine.  

When the officers did not receive an answer at their knock on the front 

door after 3-5 minutes, the officers were justified to walk to the back of the 

house under the knock-and-talk doctrine. Therefore, the police’s discovery 

of the marijuana in the backyard was inadvertent. Additionally, Berkley’s 

consent to search was knowing and voluntary, and the police’s belief that 

Berkley had apparent authority to consent to search was reasonable. As a co-

tenant, Berkley had the right to consent to search of the areas of the house 

under his control and/or the common areas. Therefore, the police were 

authorized to search the rooms that Heath disclaimed ownership of where 

the contraband was found. 

Additionally, the Court found the testimony presented by the People 

that that police advised Heath of his Miranda rights credible. Moreover, the 

Court properly found since Heath initiated the conversation that led to his 

confession, and the police only answered Heath truthfully. Therefore, the 
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police did not violate Heath's right to counsel under the Fifth and Sixth 

Amendment. Furthermore, Heath’s Sixth Amendment right to counsel 

regarding the charges for which he was on pre-trial release, did not extend to 

any new charges resulting from the contraband that was seized. 

The Court also properly denied Heath’s Motion for Judgment of 

Acquittal, or, in the alternative, for a New Trial. Viewing the evidence 

presented in a light most favorable to the People, any reasonable jury could 

have found Heath guilty of all charges beyond a reasonable doubt. Further, 

Heath’s convictions were supported by substantial evidence. The People 

presented evidence to show that Heath constructively possessed the weapons 

and ammunition. The first three weapons were found in a room that Heath 

admitted contained marijuana that he was going to smoke, Heath retrieved 

clothing from that room after he was arrested and court documents with 

Heath’s name were found in that room. Further, the People presented 

evidence that Heath and Berkley were the only residents of the home. Berkley 

testified that he has never owned a firearm, but he had seen the five firearms 

previously when only Heath and he were present. Additionally, the People 

presented evidence that the firearms and ammunition were operable, had to 

have been brought into the Virgin Islands, and that Heath does not possess 

a firearms license. Finally, Heath has not presented any argument to support 
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his speedy trial claim. Therefore, he has waived that claim. Consequently, the 

People respectfully requests this Court affirm the Superior Court’s denial of 

Heath’s motions (1) to suppress, (2) for judgment of acquittal, or, in the 

alternative for a new trial, and (3) to dismiss on speedy trial grounds. 

ARGUMENT 

POINT I 

 

THE SUPERIOR COURT PROPERLY DENIED 

APPELLANT’S MOTION TO SUPPRESS BECAUSE NO 

VIOLATION OF LAW OCCURRED  

 

 The Superior Court did not err by denying Appellant’s motion to 

suppress. The standard of review for granting or denying a motion to 

suppress is whether the evidence sought to be suppressed was illegally 

obtained. The burden of proof rests with the defendant. People of the V.I. v. 

Assam, 2017 V.I. LEXIS 157, at *2 n.1 (Super. Ct. Nov. 14, 2017)(citing 

Government v. Morton, 15 V.I. 418 (Terr. Ct. 1978); and Rawlings v. 

Kentucky, 448 U.S. 98, 100 S. Ct. 2556, 65 L. Ed. 2d 633 (1980). In this case, 

the People showed that it complied with all aspects of the law. 
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A. The Police’s presence at Heath’s front door was lawful 

under the Knock-and-Talk Doctrine. 

 

 The Superior Court properly found that the police6 presence at Heath’s 

home was lawful under the knock-and-talk doctrine. JA51-52. In Simmonds 

v. People of the V.I., 53 V.I. 549, 558-59 (V.I. 2010), this Court recognized 

the knock-and-talk doctrine as an exception to the warrant requirement, 

explaining that: 

[O]fficers are allowed to knock on a residence's door 
or otherwise approach the residence seeking to speak 
to the inhabitants just as any private citizen may. 
According to one scholar, “when the police come on 
to private property to conduct an investigation or for 
some other legitimate purpose and restrict their 
movements to places visitors could be expected to go 
(e.g., walkways, driveways, porches), observations 
made from such vantage points are not covered by 
the Fourth Amendment.” 
 

Id. (quoting Est. of Smith v. Marasco, 318 F.3d 497, 519 (3d. Cir 2003) 

(quoting Wayne R. LaFave, 1 SEARCH AND SEIZURE: A TREATISE ON 

THE FOURTH AMENDMENT § 2.3(f) (3d ed. & Supp. 2003)). Thus, law 

enforcement may knock on the door of a home, without a warrant, because 

that is what any private citizen might do. Id. at 558, and see, Florida v. 

Jardines, 569 U.S. 1, 8 (2013) (“A license may be implied from the habits of 

 
6 The People collectively refer to the VIPD and the Superior Court Marshals as the “police” herein unless 
otherwise stated. 
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the country,” notwithstanding the “strict rule of the English common law as 

to entry upon a close” (quoting ” McKeev. Gratz, 260 U.S. 127, 136, 43 S. Ct. 

16, 67 L. Ed. 167 (1922) (Holmes, J.). We have accordingly recognized that 

“the knocker on the front door is treated as an invitation or license to attempt 

an entry, justifying ingress to the home by solicitors, hawkers, and peddlers 

of all kinds.” (quoting Breard v. Alexandria, 341 U.S. 622, 626, 71 S. Ct. 920, 

95 L. Ed. 1233, (1951)) and United States v. Thomas, 430 F.3d 274, 277 (6th 

Cir. 2005)(recognizing “knock and talk” consensual encounters as a 

legitimate investigative technique at the home of a suspect)(collecting 

cases)). 

 Furthermore, the Superior Court properly found that the officers’ 

presence at Heath’s home due to Operation Curfew was a legitimate purpose 

for the police to approach the main entrance of the home. JA52. (citing 

Simmonds, 53 V.I. at 558), and see United States v. French, 291 F.3d 945, 

953 (7th Cir. 2002) (“it is not objectionable for an officer to come upon that 

part of [private] property which has been opened to public common use. The 

route which any visitor or delivery man would use is not private in the Fourth 

Amendment sense, and thus if the police take that route to make a general 

inquiry or for some other legitimate reason, they are free to keep their eyes 

open.” (citation and quotation marks omitted)). Here, Marshal Richardson 
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testified that Operation Curfew was a joint operation between the Superior 

Court Marshals and the VIPD to check on individuals on house arrest to 

ensure compliance during periods Christmas and Carnival due to increased 

crime. JA194-195. Therefore, the officers were present at Heath’s home for a 

legitimate reason. 

 Heath claims that the police lacked any probable cause, exigent 

circumstances, or any other exception to the warrant requirement. But 

Heath does not address the Superior’s Court’s finding that the knock-and-

talk doctrine presented a warrantless exception that permitted the officer’s 

presence at Heath’s front door. Instead, Heath claims that the officer’s 

presence on December 19, 2015, at 10 p.m. violated any standard of 

reasonableness. Heath’s reliance on United States v. Scott, 450 F.3d 863 (9th 

Cir. 2006) is without merit because unlike in Scott, where law enforcement 

needed probable cause to issue a drug test to defendant released on bail, 

here, the police needed only a legitimate reason to knock on Heath’s front 

door. As the Superior Court found, Operation Curfew was that legitimate 

reason. Furthermore, as a condition of Heath’s house arrest, the Marshal’s 

Office and/or the VIPD were entitled to knock on Heath’s front door to 

ensure that he was complying with the conditions of his house arrest and 

were not required to articulate any suspicion that he was not in compliance. 
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Therefore, the case herein is distinguishable from the random vehicle stop in 

Delaware v. Prouse, 440 U.S. 648 (1979), which Heath cites for the 

proposition that the police here targeted Heath for search and seizure. 

B. The Knock-and-Talk Doctrine permitted the police to 

enter the backyard when they did not receive an answer 

at the front door. 

 

 The Superior Court also correctly found that the knock-and-talk 

doctrine permitted the police in this case to enter the back yard. Berkley, 70 

V.I. at 669. Though this Court has not yet found that an incursion into a 

backyard is lawful, the District Court of the Virgin Islands has found that “the 

knock-and-talk doctrine evinces that a reasonable  incursion into a property 

is: (1) relatively brief; (2) to speak with an individual known to be home but 

is not responding; (3) where another entrance may exist; (4) the alternate 

entrance is readily apparent, indicated by a driveway, walkway, path or light; 

and (5) is accessible to any member of the public.” United States v. Lubrin, 

2015 U.S. Dist. LEXIS 9682, at *19-20 (D.V.I. Jan. 28, 2015)(finding that 

federal agents did not violate the knock-and-talk doctrine when they strayed 

two or three steps from the path of an unlocked gate to the front door, which 

permitted the agents to observe marijuana plants in the yard).  

 Furthermore, a majority of the federal circuit and state courts have 

found that a brief incursion into a backyard is lawful when the police do not 
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receive an answer at the front door. See, United States v. Taylor, 458 F.3d 

1201, 1205 (11th Cir. 2006)(collecting case) (holding “officer[s] may … move 

away from the front door when seeking to contact the occupants” and 

“movement to the rear of the house after receiving no answer was lawful.”) 

(quoting United States v. Hammett, 236 F.3d 1054, 1060 (9th Cir. 2001) and 

citing United States v. Daoust, 916 F.2d 757, 758 (1st Cir. 1990) (“[I]f [the 

front] door is inaccessible[,] there is nothing unlawful or unreasonable about 

[an officer] going to the back of the house to look for another door, all as part 

of a legitimate attempt to interview a person.”)); United States v. Thomas, 

430 F.3d 274, 278 (6th Cir. 2005) (holding that it was not unreasonable to 

approach the backdoor where there was no answer at the front under the 

knock-and-talk doctrine); see also Rogers v. Pendleton, 249 F.3d 279, 289-

90 (4th Cir. 2001); and see, United States v. Raines, 243 F.3d 419, 421 (8th 

Cir. 2001)(“officers must sometimes move away from the front door when 

attempting to contact the occupants of a residence …” [and finding that an 

officer] “did not interfere with [defendant's] privacy interest when he, in 

good faith, went unimpeded to the back of [defendant's] home to contact the 

occupants of the residence[.]”); and see Jadrich v. State, 999 N.E.2d 1022, 

1029 (Ind. Ct. App. 2013)(finding that “officers may permissibly venture into 

spaces not normally used by the public, such as approaching a secondary 
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entrance … located in curtilage … [based on a reasonable belief that a person 

may be contacted by such entry”). 

 While this Court in Simmonds, supra, excluded evidence from an 

incursion into a back yard, this Court excluded that evidence because the 

police improperly made contact. Simmonds, 53 V.I. at 561-562. First, unlike 

Heath’s yard, Simmonds backyard was shielded from view. Id. at 563. 

Second, after the officers contacted Simmonds in the front yard, Simmonds 

asked the officers to leave. Id. at 558-360. Here, however, Berkley did not 

answer the front door until after Officer Fraser called out to Lieutenant 

Matthews and Marshal Richardson, that they had found marijuana in the 

back yard.  

Here, when the officers went around the side of the house they were 

not searching for evidence. The officers’ discovery of marijuana in the back 

yard was incidental to their attempt to contact Heath. Therefore, the facts of 

the present case are distinguishable from Simmonds. Consequently, this 

Court should find that under the facts of this case, the police’s discovery of 

the marijuana in the back yard under the knock-and-talk doctrine was 

constitutional and affirm the decision of the trial court.   
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C. Berkley’s consent to search was knowing and voluntary 

and Berkley had apparent authority to consent to a 

search 

The weapons and marijuana found inside the home, after Berkley and 

Heath granted the police permission to search, presented probable cause to 

arrest Heath. Simmonds, 53 V.I. at 559-60. Contrary to Heath assertion 

Payton v. New York, 445 U.S. 573 (1980) is inapplicable. In Payton, the 

police’s warrantless entrance into the appellant’s home to make a routine 

felony arrest did not satisfy the Fourth Amendment. Id. Here, the Superior 

Court correctly found that Berkeley had apparent authority to authorize the 

search and that he provided free and voluntary consent to search the house. 

JA61-66. 

 In Simmonds, this Court found that a consent to search is a valid 

exception to the warrant requirement. Simmonds, 53 V.I. at 559-60; and see, 

Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973). A warrantless search is 

valid, if, among other reasons, a person freely and voluntarily consents to the 

search. Schneckloth, 412 U.S. at 227. The Superior Court noted that factors 

that Virgin Islands courts have considered to evaluate the voluntariness of 

consent are the following: 

age, education, and intelligence;… cooperat[ion] 
with police; … length of the encounter; … attitude 
about discovery of contraband; whether police 
threatened, physically intimidated, or punished the 
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defendant; whether … in custody or under arrest …; 
and [if] … obtained in a public or private place. 

 
Berkley, 70 V.I. at 674-75 (quoting People v. Caesar, 2016 V.I. LEXIS 18, at 

*9 (V.I. Super. Ct. Mar. 4, 2016) (collecting cases); and People v. 

Schulterbrandt, 2016 V.I. LEXIS 121, at *13 (V.I. Super. Ct. Aug. 22, 2016) 

(footnoted citations omitted). 

 Here, the Superior Court found that Berkley understood English, was 

cooperative, and that the length of time between asking and receiving 

consent was brief; the police did not threaten to arrest him, physically 

threaten or punish him, or place him in custody. JA62. Furthermore, 

Detective Walcott and Marshal Richardson testified that the officers did not 

enter the home until after Berkley consented to the search at the front door. 

JA201, JA601. The Court further found that no evidence was presented that 

suggested that the officers’ discovery of marijuana in the backyard was used 

to threaten to get a warrant or to threaten arrest. JA62. Moreover, Detective 

Joseph testified that the officers did not enter the home until after Berkley 

signed the consent to search form. JA654. Therefore, the evidence supported 

the Court’s finding that Berkley’s consent to search was voluntary. 

 Moreover, the Superior Court correctly found that Berkley had 

apparent authority to grant permission to search. JA63-64. The police may 

obtain consent to search a home from a “third party who possesses common 



29 
 

authority over the premises.” United States v. Matlock, 415 U.S. 164, 171 

(1974)  

The People were required to show that Berkley had common authority 

over the area that was searched. Matlock, 415 U.S. at 171, n.7. The People 

were also required to show that the officer’s reliance on Berkley’s 

representation was reasonable. Berkley, 70 V.I. at 676 (citing Illinois v. 

Rodriguez, 497 U.S. 177, 188  (1990) (citing Terry v. Ohio, 392 U.S. 1, 21-22, 

(1968) (“determination of consent to enter must ‘be judged against an 

objective standard: would the facts available to the officer at the moment … 

warrant a man of reasonable caution in the belief’ that the consenting party 

had authority over the premises[.]”)) “Furthermore, where one tenant had 

‘complete access to the entire (first floor)’ co-tenants ‘assumed the risk’ that 

the tenant may provide consent to search the first floor. Id. (quoting United 

States v. Jenkins, 496 F.2d 57, 72 (2d Cir. 1974)(citation omitted)). 

It is uncontroverted that the only two “permanent” residents at the 

house were Berkley and Heath. Heath’s sister and her kids were just visiting 

for Christmas. Moreover, Heath’s witness and mother, Jocelyn Hodge, 

confirmed that her brother, Berkley, had been living at the house since 2014 

and that the only people living at the house were Berkley and Heath. JA64, 

JA716, JA719. Furthermore, Berkley represented and expressly stated to 
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Marshal Richardson that he co-owned the home. JA65, JA553. Additionally, 

based on the testimony at trial, Berkley is visibly older than Heath, and is his 

uncle. JA528-529, JA558. Finally, Berkley, not Heath, answered the door. 

(Id.) Thus, the Superior Court properly found that these objective facts 

sensibly led to the officers’ reasonable conclusion that Berkley possessed the 

authority – whether Berkley actually had the authority or not – to consent to 

the search. Berkley, 70 V.I. at 676 (citing Rodriguez, 497 U.S. at 186 

(citations omitted)). 

Moreover, the Superior Court correctly found that as co-tenants, 

Berkley consented to the search of all the common areas, and Heath 

consented to the room that was allegedly his own. Berkley, 70 V.I. at 677 

(citing Matlock, 415 U.S. at 170-71)(noting that apparent authority may be 

limited by co-tenancy because a joint tenant does not have authority to 

consent to search areas when another tenant has exclusive control and 

authority). The only room that Heath exerted any control over was the room 

that contained the female clothing, and Heath consented to the police 

searching that room. Moreover, Heath did not object to the police search of 

any other area. Id. Cf. Georgia v. Randolph, 547 U.S. 103, 106 (2006)(the 

police’s warrantless search of a home, based upon the consent of a wife was 

invalid when the husband was present and refused consent). Further, the 
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Superior Court found that Heath’s utterance of “Go ahead and search” 

constituted implied consent to search. Id. (citations omitted). 

More importantly, the Superior properly rejected Heath’s argument 

that the officer’s discovery of the marijuana in the backyard coerced Berkley 

into consenting to the search of the house or tainted the evidence found 

there. Berkley, 70 V.I. at 673 (citing Wong Sun v. United States, 371 U.S. 471, 

486  (1963)); and see, Castillo v. People of the V.I., 59 V.I. 240, 256 (V.I. 

2013). Heath presented no evidence at the suppression hearing that once the 

police had discovered marijuana in the back yard, they coerced Berkley into 

consenting to the search of the home. Berkley readily admitted that the 

marijuana outside was his. The police did not threaten to arrest Berkley or to 

return with a warrant. The officers even retrieved a consent search for 

Berkley to sign. Therefore, even if this Court finds that the officers’ discovery 

of the marijuana in the backyard was unconstitutional, the consensual search 

of the home was sufficiently removed from that discovery to remove any taint 

from the request to search.  
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D. The marijuana inside the house was lawfully seized 

based upon the Plain View Doctrine and Heath and 

Berkley’s consent to search 

 

Concomitantly, the Superior Court properly found that marijuana 

found in the room with the first three firearms fell under the plain view 

exception to the warrant requirement. Berkley, 70 V.I. at 678-679. The 

“‘plain-view doctrine has [also] been applied where police are not searching 

for evidence [,] … but nonetheless inadvertently come [] across’” something 

incriminating. Id. Where it is “immediately apparent” to the police, based on 

experience, that they have incriminating evidence before them, courts have 

permitted the admittance of that evidence under the Plain View Doctrine. 

People v. Santana, 63 V.I. 25, 31 (V.I. Super. Ct. 2014) (citing Horton v. 

California, 496 U.S. 128, 136-37 (1990)). Under the plain view doctrine, it is 

reasonable to seize an item if “the officer is lawfully in the place from which 

the evidence is in plain view and has a lawful right of access to the object 

itself.” Id. at 30-31. “Thus, the police may come across an item ‘while acting 

pursuant to some exception to the warrant clause.’” Id. (quoting Texas v. 

Brown, 460 U.S. 730, 738 n.4 (1983) (citation omitted).  

The police were legally inside of the home once Berkley granted them 

consent to search. Detective Walcott discovered the marijuana after he 

finished searching the room that Heath permitted him to search and was 
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standing in the hallway with a view of the room that contained the marijuana. 

Furthermore, Heath disclaimed any ownership of that room, though he 

claimed ownership of the marijuana, and Berkley consented to the search of 

that room. Thus, the Superior Court properly denied Heath motion to 

suppress as it pertained to that marijuana. 

In sum, the Superior Court properly found that the police were 

properly at Heath’s home and in his back yard under the knock and talk 

doctrine. Further, the Court correctly found that Berkley’s consent to search 

was lawful. Therefore, the Court properly denied Heath’s Motion to Suppress 

contraband found in the house. Consequently, this Court should affirm the 

Superior Court. 

POINT II 

 

APPELLANT INITIATED THE CONVERSATION 

THAT LED TO HIS SPONTANEOUS CONFESSION 

AND WAIVER OF HIS RIGHTS BY 

MEMORIALIZING HIS CONFESSION IN A 

WRITTEN STATEMENT, THEREFORE; THE 

POLICE DID NOT VIOLATE HIS RIGHT TO 

REMAIN SILENT 

 

Before the Officers transported Heath to the police station and while 

he was at the police station the officers advised Heath of his right to remain 

silent. JA660-661, JA665. At the police station, Heath refused to sign the 

advice of rights form. JA665. While Detectives Joseph and Moses were 
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transporting Heath to the BOC, Heath asked if his sister would be involved 

in the investigation. Detective Joseph answered truthfully that she would be 

involved in the investigation. In response, Heath stated that he did not want 

his sister involved, and spontaneously stated that he and Berkley were 

responsible for the contraband found at the house. JA663-665. Detective 

Joseph asked if Heath would put his statement in writing and Heath 

voluntarily complied.  

Since the police advised Heath of his Miranda rights, both the Fifth 

and Sixth Amendments guaranteed his right to remain silent and right to 

counsel at custodial interrogations. United States v. Briscoe, 69 F. Supp. 2d 

738, 41 V.I. 446, 451 n.4 (D.V.I App. Div. 1999). Heath’s Fifth and Sixth 

Amendment rights, however, only apply to statements elicited through 

“custodial interrogation,” and/or were deliberately elicited by the police. 

Ramirez v. People, 56 V.I. 409, 418 (V.I. 2012) (quoting Miranda, 384 U.S. 

at 444). Spontaneous statements, such as Heath’s statement here, are not 

subject to suppression because they are not the product of custodial 

interrogation. Wolfrath v. La Vallee, 576 F.2d 965, 973 n.6 (2d Cir. 1978) 

(“[S]ince the statement … was a gratuitously volunteered statement, 

Miranda itself is inapplicable, for spontaneous statements which are not the 

result of ‘official interrogation’ have never been subject to [Miranda] 
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strictures.” (citation omitted)). In Blyden v. People, 53 V.I. 637, 662 (V.I. 

2010)), this Court reiterated the principle that “[v]olunteered statements of 

any kind are not barred by the Fifth Amendment[.]” Id.(citing United States 

v. Avery, 717 F.2d 1020, 1025 (8th Cir. 1983)(collecting cases), aff'd sub 

nom., Virgin Islands v. Blyden, 437 Fed. Appx. 127 (3d Cir. 2011). 

In Rhode Island v. Innis, 446 U.S. 291, 300 (1980), the United States 

Supreme Court defined police interactions that are tantamount to deliberate 

elicitation in violation of the Sixth Amendment as: 

words or actions on the part of the police … that the 
police should know are reasonably likely to elicit an 
incriminating response from the suspect. The latter 
portion of this definition focuses primarily upon the 
perceptions of the suspect, rather than the intent of 
the police. … A practice that the police should know 
reasonably likely to evoke an incriminating response 
from a suspect thus amounts to interrogation. 

 
Id. Here, the Superior Court correctly held that Heath’s Sixth Amendment 

Right to Counsel was not violated because Heath initiated the interaction 

between himself and Detective Joseph, and Detective Joseph answered 

Heath’s question truthfully. Berkley, 70 V.I. at 681. There was nothing about 

Detective Joseph’s truthful response that would have led him to reasonably 

believe that Heath would have likely confessed as a result of his response. 

 This case is distinguishable from United States v. Tingle, 658 F.2d 

1332, 1334 (9th Cir. 1981), which Heath cites for the proposition that Heath’s 
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confession was coerced. In Tingle, the FBI accused a credit union teller of 

being in cahoots with the robber of the credit union (her boyfriend), and 

proceeded to warn her about the total prison sentence she might face, and 

even suggested that her boyfriend confessed that she was the mastermind. 

Id. Similarly, Heath’s citation of United States v. Henry, 447 U.S. 264 (1980) 

for the same proposition has no merit. In Henry, the police paid a jailhouse 

informant to elicit information from the appellant. Id.  

 Heath further suggests that the police violated his Sixth Amendment 

right to counsel by appearing at his home on December 19, 2015, because he 

was represented by counsel at pretrial proceedings and was on pretrial 

release. (Appellant’s Brief 22-29) The Superior Court rightly brushed this 

argument away because the Sixth Amendment Right to Counsel “cannot be 

invoked once for all future prosecutions.” Berkley, 70 V.I. at 679 n.7 (quoting 

McNeil v. Wisconsin, 501 U.S. 171, 175 (1991)(holding that a defendant’s 

invocation of his Sixth Amendment right to counsel at his initial court 

appearance did not invoke his right to counsel under Miranda for any alleged 

subsequent crimes)(citation omitted)). In McNeil, the appellant had been 

arrested on a warrant for armed robbery. Id. After his initial court 

appearance during which he was represented by counsel, the police came to 

the appellant’s home and questioned him several times regarding a murder. 
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Id. Similarly here, the police did not contact Heath to question him about the 

crime for which he was on house arrest. The police were not present at 

Heath’s home to question him about any crime. The purpose of Operation 

Curfew was to ensure that the individuals on house arrest, were, in fact, at 

home. 

 Further, Heath’s citation of Fellers v. United States, 540 U.S. 519 

(2004) is unavailing for the proposition that Heath’s Sixth Amendment right 

to counsel applied. In Fellers, police officers went to the petitioner’s home 

and advised him that they had come to discuss his involvement in drug 

distribution. Id. They told him that they had a federal warrant for his arrest 

and that a grand jury had indicted him for conspiracy to distribute 

methamphetamine but did not advise him of rights under Miranda. Id. In 

Fellers, the police contacted the appellant to arrest him post-indictment and 

sought to use statements about the very crime for which Fellers had been 

indicted. Id. at 524. As argued, supra, the present case is more similar to the 

facts of McNeil, supra, and, therefore, distinguishable from Fellers.  

 Here, under the totality of the circumstances, it was clear that the 

police did not engage in any coercive tactics or trickery or conduct that would 

have even remotely considered a constitutional violation. Detective Joseph 

never threatened to arrest Heath’s sister. Furthermore, all of the police 
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actions were within the confines of the law and as a result, the conviction of 

Appellant should be affirmed.  

POINT III 

 

THE SUPERIOR COURT PROPERLY DENIED 

HEATH’S MOTION FOR JUDGMENT FOR 

ACQUITTAL BECAUSE VIEWING THE EVIDENCE 

IN A LIGHT MOST FAVORABLE TO THE PEOPLE 

ANY RATIONAL TRIER OF FACT COULD HAVE 

FOUND HEATH GUILTY OF ALL COUNTS BEYOND 

A REASONABLE DOUBT AND HIS CONVICTIONS 

WERE SUPPORTED BY SUBSTANTIAL EVIDENCE. 
 

In considering Heath's Motion for Judgment of Acquittal, or, in the 

alternative, for a New Trial, the Superior Court was required to view the 

evidence adduced at trial in the light most favorable to the People and decide 

whether there was substantial evidence upon which a reasonable jury could 

have based its guilty verdict. Ramirez, 56 V.I. at 427; V.I. R. Crim P. 29. In 

other words, a trial court must determine whether a reasonable jury, on the 

evidence presented, could find beyond a reasonable doubt that the People 

have proved all the elements of the offenses. United States v. Fredericks, 38 

F. Supp. 2d 396, 398 (D.V.I. 1999). Moreover, the trial court is not permitted 

to weigh or evaluate the testimony presented, and the court should not 

disturb a jury verdict unless “the record contains no evidence, regardless of 

how it is weighed, from which the jury could find guilt beyond a reasonable 
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doubt.” People v. Brewley, 49 V.I. 137, 140 (Super Ct. 2007) (quoting United 

States v. Anderson, 108 F.3d 478, 480 (3d Cir. 1997)). Furthermore, the 

Court should not usurp the role of the jury by assigning weight to the 

evidence or by substituting its judgment for that of the jury. People of the V.I. 

v. George, 2012 V.I. LEXIS 13, at *6 (Super. Ct. Apr. 23, 2012)(citing United 

States v. Flores, 454 F.3d 149, 154 (3d Cir. 2006). 

Here, viewing the evidence in a light most favorable to the People, the 

Superior Court properly found that any reasonable jury could have found 

him guilty on all counts and the verdicts were supported by substantial 

evidence. JA18. The People presented substantial evidence that Heath 

constructively possessed the weapons and ammunition. Regarding Heath’s 

possession of the first three firearms and ammunition, the People presented 

evidence that: (1) they found those firearms in a room in which Heath chose 

to smoke marijuana, (2) retrieved clothing from, and (3) contained court 

documents with Heath’s name on them. JA234, JA242, JA257.  

Concerning the other two firearms, the People presented evidence that 

Berkley saw all of the firearms on the porch of the house once before, and 15 

minutes later they were gone. JA358-359. Heath and Berkley were the only 

permanent residents who lived at the home. JA350-351. Moreover, Berkley 

denied ever owning any firearms. JA418. Furthermore, the Court properly 
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instructed the jury on Berkley’s pending charges, his agreement with the 

People, and that they were to weigh those facts when considering Berkley’s 

testimony. JA347-349. Heath invites this Court to improperly reweigh 

Berkley’s testimony, but even Heath is constrained to agree that “. . . 

Berkley’s testimony raises the fleeting possibility that [Heath] had 

possession or dominion over the contraband.” (Appellant’s Brief, p. 33) 

Further, Heath’s citation of Gov't of the V.I. v. Davis, 561 F.3d 159 (3d Cir. 

2009) is inapposite because it invites this Court to reweigh the jury’s 

credibility determination of Berkley’s testimony. 

Finally, Heath provided a written confession to owning the contraband 

seized at the house. JA402 And it was clear that Heath was aware that several 

guns were seized from the house when he made that statement. 

Furthermore, the People presented evidence that all of the weapons and 

ammunition were operable, (JA328-330, JA332), and had to have been 

transported into the Virgin Islands. JA321. The People also presented 

evidence that Heath did not possess a license to own firearms. JA332-336, 

JA340-341. Consequently, this Court should defer to the ruling of the 

Superior Court and not disturb the verdicts of the jury and affirm the 

Superior Court’s denial of Heath’s Motion for Judgment of Acquittal, or, in 

the alternative, Motion for New Trial. 
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POINT IV 
 

HEATH FAILED TO PRESENT ANY ANALYSIS OF 
HIS SPEEDY TRIAL ARGUMENT; THEREFORE, 
THAT ARGUMENT IS WAIVED 

 

 “The case should have been dismissed on violation of Speedy Trial 

grounds” is the sum total of Heath’s speedy trial argument. (Appellant’s 

Brief, p. 34) Pursuant to V.I. R. App. P. Rule 22 (m), Heath has waived this 

issue. Rule 22(m) states: 

Issues that were (1) not raised or objected to before 
the Superior Court, (2) raised or objected to but not 
briefed, or (3) are only adverted to in a perfunctory 
manner or unsupported by argument and citation to 
legal authority, are deemed waived for purposes of 
appeal, except that the Supreme Court, at its option, 
may notice an error not presented that affects 
substantial rights. 

 
V.I. R. App. P. Rule 22. 

 Although Rule 22(m) provides an exception for this Court to notice an 

error that affects the substantial rights of a party, this Court has previously 

declined to notice waived Constitutional issues and should also do so here. 

See, Gumbs v. People of the V.I., 59 V.I. 784, 791 n.4 (V.I. 2013)(Appellant 

waived jury bias issue under Rule 22(m) by not presenting any substantive 

argument on appeal); Prosser v. Pub. Servs. Comm'n of the U.S.V.I., 56 V.I. 

391 (2012)(holding that appellant’s waived their due process argument 

despite identifying it because appellants provided no additional support or 



42 
 

argument outside of one sentence to support their claim of a procedural due 

process violation); and Farrington v. People of the Virgin Island, 55 V.I. 644, 

650 (V.I. 2011)(appellant waived his sufficiency of the evidence argument 

because he failed to present any argument on this issue in his brief).  

CONCLUSION 

 

For all of the foregoing reasons, the People respectfully requests this 

Court affirm the Superior Court’s denial of Heath’s motions (1) to suppress, 

(2) for judgment of acquittal, or, in the alternative for a new trial, and (3) to 

dismiss on speedy trial grounds. 
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